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| | o | Texas Cottage Foods Law:

FARM«RANCH Selling Home-Made Foods
FREEDOM ALLIANCE

Prior to 2011, it was illegal to sell any food tl@aperson prepared in his or her home. In 2011,
the Farm and Ranch Freedom Alliance (FARFA) wortegass the first Texas Cottage Foods
Law, which allows people to sell specific low-rifdods directly to consumers from their homes,

up to $50,000 per year. In 2013, FARFA workedxpand the law to include more foods and

allow sales at more locations. The new law (HB)3avént into effect on September 1, 2013.

Read the billwww.capitol.state.tx.us/BillLookup/history.aspx?1Sss=83R&Bill=HB970

What is required to sell under the cottage foods a?

» Sell only the specified, nonpotentially hazardousds(see pages 1-3)

» Sell directly to consumers

» Foods must be prepared in your home kitchen (beima separate building or facility),
using appliances meant for residential use

» Sell no more than $50,000 of such foods annually

» Sell at an allowed locatiofsee page 3)

» Have a current food handler’s cgsde page 4)

» Package the food so as to prevent contaminatidassithe item is too large or bulky to
fit conventional packaging, such as a wedding cake

» Label the foodsee pages 3 and 4)

These requirements, along with other issues suclzoasng, business considerations, and
sampling, are explained in more detail in this &Hutet.

The information contained in this fact sheet is not intended as legal advice. Consult an
attorney if you have questions about how this law appliesto your situation.

Types of Foods Allowed

The law lists specific foods that can be prepatdtbane and sold directly to consumerall of

the items listed below are limited by the requiremet that they be “nonpotentially
hazardous.” The cottage food law coveosly nonpotentially hazardous foods. These are foods
with a low water activity and low pH level that ibit the growth of dangerous micro-organisms.
Basically, it means non-perishable foods: foods @ would not normally keep in the
refrigerator. However, not all shelf-stable foats nonpotentially hazardous, as shown in the
next sectiongee pages 2-3).

Allowed foods:
» Baked goods that do not require refrigeration, saxchakes, cookies, breads, and pastries
» Candy (including chocolate, chocolate-dipped pisizdc.)
» Coated and uncoated nuts
* Unroasted nut butters
* Fruit butterqsee further explanation below)



* Canned jams and jellies

* Fruit pies

» Dehydrated fruits and vegetables including driednse
* Popcorn and popcorn snacks

» Cereal, including granola

* Dry mixes

* Vinegar
» Pickles(see further explanation below)
* Mustard

* Roasted coffee or dry tea
» Dried herbs or herb mixes

Fruit butters : Only nonpotentially hazardous fruit butters may be made and sold by cottage
food producers. These include: apple, apricotpgraeach, plum, quince, and prune butters. If
you would like to make another fruit butter, yowshd contact Food Safety Net Services and
have a sample of your fruit butter tested for pHI amater activity to confirm that it is
nonpotentially hazardous. Food Safety Net Servisekcated in San Antonio and can be
contacted through its websiteyw.food-safetynet.cogror by calling 888-525-9788.

Fruit butters that are potentially hazardous @oé allowed under the cottage food law. The
following butters are usually considerg@dtentially hazardous pumpkin, banana, and pear.
These butters require special steps be taken toreerikat they are not contaminated with
botulism, and cannot be sold as part of a cottagd bperation.

Pickles: First, only pickled cucumbers are allowed; notpatkled vegetables. Second, there are
federal requirements for making acidified foodshsas pickles. If you sell across state lines, the
federal requirements would definitely apply. Undbe FDA's interpretation of “interstate
commerce,” the federal requirememgght also apply to cottage food producers who purchase
supplies from out-of-state. As a precautionary suea you may wish to take the federal course
if you intend to sell pickles under the cottaged®daw. The course is offered once a year at
Texas A&M; contact the course instructor, Dr. Al yvier, at 979-845-7023 for more
information.

Recipes: While many baked goods are clearly nonpotentiafiyardous (NPH), sometimes it
depends on the precise recipe used, such as crleaesecfrostings. Kelley Masters, a home
baker and one of the lead activists who helped thessottage food law in Texas, has published
a book with recipes that she has had tested tordiete if they are PH or NPH.  Visit
www. TexasCottageFoodLaw.cofor more information.

Types of Foods That Can NOT Be Sold Under the Cottge Foods Law

Foods that are potentially hazardous aaotlallowed under the cottage foods law include:
* Meat, poultry, or seafood products, including beety
» Dairy products
* Raw seed sprouts



» Salsas or other canned tomato products

» Canned vegetables, such as canned corn or grees bea

» Chocolate-covered fruits

» Baked goods that require refrigeration, such asstmake, tres leches cake, pumpkin pie,
and meringue pies

* Ice products

This is not an exhaustive list! If a food is pdtalty hazardous, i.e. it needs time/temperature
controls to prevent the growth of bacteria, theratnot be sold under the cottage food law,
whether or not it is listed.

In addition, although pet food is usually nonpoiaht hazardous, it isiot included in the
cottage food law. Animal food is regulated by th#ice of the Texas State Chemists, Texas
Feed and Fertilizer Control Service. You can ccintaem at (979) 845-1121 or visit their
website ahttp://otscweb.tamu.edior more information.

Locations Where Cottage Food Operations Can and Caot Sell

All sales must be direct-to-consumer. Cottage faperations can sell at the following
locations:
* The producer's home
» A farmers’ market
» A farm stand, defined as a “premises owned andabvperby a producer of agricultural
food products at which the producer or other pessuay offer for sale produce or foods
described by’ the cottage foods law
* A municipal fair, festival, or event
* A county fair, festival, or event
* A nonprofit fair, festival, or event

Note that many CSA’s (community supported agriaelttarms) meet the definition of “farm
stand.” Cottage food producers are encouragedatmgr with local CSAs for their mutual
benefit. You can find farmers’ markets and CSA'your area atvww.LocalHarvest.com

A cottage food operator may also deliver produztisst customers.
Types of sales that are NOT allowed:

A cottage food producer mayot sell to a retail outlet (such as a store or reatal), over the
internet, or by mail order. A cottage food produalso maynot sell at events such as craft fairs
and flea markets, unless sponsored by a nonpmgiinazation.

While internet sales are forbidden, theredsrestriction on a cottage food operator’s abiliy t
advertise, including having a website. Similady;ottage food operation can take deposits over
the internet, so long as the final sale occurs-fadace at the producer’'s home, a farmers’
market, or other allowed location.



Labeling Requirements

All cottage food products must have a label with fbllowing information:
* Name and physical address of the cottage food ptmfuoperation;
* The common or usual name of the product;
» If a food is made with a major food allergen — sasheggs, nuts, soy, peanuts, milk or
wheat — that ingredient must be listed on the |edoed
* The following statement: "This food is made in arfgokitchen and is not inspected by
the Department of State Health Services or a loealth department.”

The label must be legible. The label must be h#ddo the package. For large or bulky items
that are not packaged, you must provide an invaigeceipt that has the same information.

Food Handler's Card and Employees

A cottage food producer must take and completegppnozed food handler’s course. This course
is offered by many local agencies and online. €tharse typically costs $10 to $20 online
version; in-person courses usually cost more. gdfoandler’s card is good for two years, and it
must be kept current.

A cottage food producer needs only take and passdbrse. You daot need to register your
food handler’s license with the local health demannt in order to sell under the cottage foods
law.

A private company, Ace Food Handler, offers theiranifood handler's course for only $5.
They also offer a second course that focuses aessspecific to cottage food producers for an
additional $5. The cottage food safety course amgdulfill the statutory requirements — you
must have a food handler's card. But the additionalrse can be helpful for people to learn
safety measures that are relevant to producingsfam@ home kitchen. For more information,
visit http://acefoodhandler.com/

A cottage food production operation may hasmmployees Anyone who is handling or
preparing the food must either have a food harslleard of his or her own, or be under the
producer’s direct supervision. Members of the pomi's household are exempt from the
requirement for direct supervision.

Health Department Jurisdiction

A cottage food operation doast need to get a license from the state or localthempartment,
or register with the state or local health depanime

The state and local health departments are dirg¢otéeep a record of any complaints that are
made about cottage food operations. They do neg hathority to investigate such complaints



or conduct inspections. The only exception is thatstate and local health departments retain
jurisdiction to close any business — including #agpe food operation — that poses a serious and
immediate threat to human life and health.

A cottage food operator %ot required to allow the health department to conte your home
and do an inspectiaimless they have a warrant.

If the state or local health department claims yloat cannot sell home-produced goods, the first
step is to print the law and show it to the pergom have been communicating with. If that does
not resolve the issue, the next step is to conkecCity Council or County Commissioners. Be

sure to get documentation of all conversations fitivg. In extreme cases, you may need to
obtain legal representation. FARFA may be abledip in the process.

Zoning and Homeowners Associations

The 2013 cottage foods law specifically prohibitsaunty or municipality from regulating a
cottage food operation, or banning a cottage fgoetration on the basis of zoning. A cottage
food operation does not need to get a zoning pembtsiness license from the city.

Neighboring property owners still have the rightake action for nuisances or other legal claims
against the cottage food operation.

The law does not address restrictions by privatmdoawners associations (HOAs). Usually,
HOAs are concerned about the outside appeararnte diome, and they are not concerned with
activities within the home. For example, there ar@y people who sell Mary Kay or other
items from their homes. If your HOA has restrinsoon home-based businesses, you may be
able to avoid a confrontation by keeping the emtenf your home and yard free of any
advertising or other obvious signs of your cottéad operation.

Business Considerations

The following items are not addressed in the dtate but are often asked about by cottage food
producers.

Insurance: While you do not have to have liability insurandeis important to protect your
assets. Some farmers markets, events, and weddmges require proof of liability insurance
from all food vendors. There are many companiasdffer insurance, and we encourage you to
compare options. One company, American Nationag &aa insurance policy specifically
designed for cottage food producers. Contact Eilééoleman, Coleman Agency, at
Eileen.Coleman@american-national.com(512) 250-2168 for more information.

Advertising: There isno restriction on your ability to advertise. You cadvertise through a
website or Facebook, putting business cards ordflgat at local retail outlets (with the retailer’s
permission), or any other legal means.



Sales tax:In Texas, most food items are not subject to starsHowever, some food items,
such as candy, are taxable. If you are unsure ifr ytems are taxable, contact the State
Comptroller for more information. You can visit theComptrollers site at
www.window.state.tx.us/taxinfo/sales call 1-800-531-5441

Income tax: The cottage food law has no effect on federalnmedax law. Normal IRS rules
apply; consult a tax professional.

Rendition tax: Counties can require a rendition tax on your tess assets and equipment.;
application and enforcement varies county to county

Private entities: If you wish to sell at a farmers’ market, farm staor nonprofit event, you
must get permission from the event organizers. cdimge foods law governs your rights with
respect to the government, but not with respecprieate entities. The market, farmer, or
nonprofit may impose whatever rules or fees theshwi

Sampling

The simplest option for sampling is to package label sample-size portions in your home. At
your sale location, whether it's a farm stand, tishmarket booth, or other, you can provide
these pre-packaged, pre-labeled samples with tloefurequirements or regulation.

If you wish to prepare the samples on-site (cuictidee, dish out some of the jam, etc), it is more
complicated. Under HB 1382 (also passed in 2C4r8),vendor at a farmers' market should be
able to prepare and provide samples on-site asdsrtiigey meet some basic sanitation
requirements. You can ask your farmers’ markeawoizger for details, or visit
www.farmandranchfreedom.org/category/local-foodsitelocal-foodgor our fact sheet on HB
1382. While the intent of the bill was to pre-ergual regulation, not all jurisdictions are
respecting that interpretation.

Sampling at other events would be subject to thairements of a temporary food establishment
(TFE) permit. Some jurisdictions interpret the Tig§uirements to require only food made in
commercial kitchens, so it may or may not be alldw@onsult with your local health

department if you want to provide samples of yoeimis at a public event other than a farm stand
or farmers’ markets.

Looking Beyond the Cottage Foods Law

The cottage foods law is intended to allow smalibesses making low-risk foods to start up
without facing the burdens of extensive health depent regulation.

If you wish to make foods that are not allowed urttie cottage foods law, sell over the internet,
or are ready to grow beyond the $50,000 cap, tlenneed to talk with the health department
about the requirements for a commercial kitchenfand processing license.



Thank You's

Special thanks go to Representative Eddie RodriginelzSenator Bob Deuell, the sponsors of
HB 970 (the 2013 cottage foods bill), and Represerd Lois Kolkhorst who passed the first
cottage foods laws as SB 81 in 2011. Thanks aldo ¢elley Masters of Texas Bakers’ Bill for
her tireless work for cottage food producers, al agto the hundreds of people who attended
the committee hearings and FARFA'’s lobbying dayswbo wrote or called their legislators to
help pass these important bills.

For more information, visit www.FarmAndRanchFreedom.orgor
call 254-697-2661



